
LEGISLAZIONE

95

Il credito su pegno negli USA

Pubblichiamo: 
- l’art. 9 dell’Uniform Commercial Code, in materia di operazioni garantite; 
- una selezione di norme di alcuni Stati degli USA, in materia di credito su 

pegno.  
Segue un contributo del dott. Eugenio Prosperi, che analizza alcuni aspetti 

dell’operazione di credito su pegno, come regolata nell’ordinamento statuniten-
se.

I

New York Laws, UCC – Uniform Commercial Code, Article 9 – Secu-
red Transactions, Part 2 – Effectiveness of Security Agreement; At-

tachment of Security Interest; Rights of Parties to Security Agreement, 
Sub Part 1 – Effectiveness and Attachment

§ 9-203 – Attachment and Enforceability of Security Interests; Proceeds; 
Supporting Obligations; Formal Requisites.

(a) Attachment.. A security interest attaches to collateral when it 
becomes enforceable against the debtor with respect to the collateral, 
unless an agreement expressly postpones the time of attachment.

(b) Enforceability. Except as otherwise provided in subsections (c) 
through (i), a security interest is enforceable against the debtor and third 
parties with respect to the collateral only if:

(1) value has been given;
(2) the debtor has rights in the collateral or the power to transfer 

rights in the collateral to a secured party; and
(3) one of the following conditions is met:

(A) the debtor has authenticated a security agreement that pro-
vides a description of the collateral and, if the security interest covers 
timber to be cut, a description of the land concerned;

(B) the collateral is not a certificated security and is in the pos-
session of the secured party under Section 9-313 pursuant to the debtor’s 
security agreement;
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(C) the collateral is a certificated security in registered form and 
the security certificate has been delivered to the secured party under 
Section 8-301 pursuant to the debtor’s security agreement; or

(D) the collateral is deposit accounts, electronic chattel paper, 
investment property, or letter-of-credit rights, and the secured party 
has control under Section 9-104, 9-105, 9-106, or 9-107 pursuant to the 
debtor’s security agreement.

II

Code of Alabama, Title 5 – Banks and Financial Institutions, Chapter 
19A – Alabama Pawnshop Act

§ 5-19A-7 – Pawnshop charge; amounts in excess of pawnshop charge.
Pawnshop charge; amounts in excess of pawnshop charge. (a) A pawnbro-

ker may contract for and receive a pawnshop charge in lieu of interest or other 
charges for all services, expenses, costs, and losses of every nature but not to 
exceed 25 percent of the principal amount, per month, advanced in the pawn 
transaction.

III

New York Laws GBS – General Business, Article 5 – Collateral Loan 
Brokers

§ 49 – Notice of Such Sale; Report.
1. No pledge shall be sold unless written or printed notice of intention to 

sell with a statement of the article or articles to be sold has been first mailed 
by letter addressed to the pledgor at the address given at the time of pledging 
at least thirty days prior to the date of sale […] If the pledge, at such sale, shall 
be purchased back by the collateral loan broker, the pledgor shall be entitled 
to redeem same within ten days thereafter by tendering to the collateral loan 
broker the amount of the loan with the interest due thereon, the amount of the 
auctioneer’s lawful commission, lawful extra care charges, and the expense of 
the advertisement of the sale.

IV

New Hampshire Revised Statutes, Title XLI – Liens, Chapter 444 – 
Statutory Liens on Personal Property

§ 444:5 – Disposal of Proceeds.
The balance of the proceeds of sale, if any, after payment of the amount of 

the lien and the reasonable expenses incident to the sale, shall be paid to the 
general owner or person entitled thereto, on demand.
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Selezione norme Stati USA credito su pegno

V

Florida Statutes, Title XXXIII – Regulation of Trade, Commerce, In-
vestments, and Solicitations, Chapter 539 – Pawnbroking

539.001 – The Florida Pawnbroking Act.
(2) Definitions. As used in this section, the term:
(h) “Pawn” means any advancement of funds on the security of pledged 

goods on condition that the pledged goods are left in the possession of the 
pawnbroker for the duration of the pawn and may be redeemed by the pledgor 
on the terms and conditions contained in this section.

(10) Pledged Goods Not Redeemed. – Pledged goods not redeemed by the 
pledgor on or before the maturity date of a pawn must be held by the pawnbro-
ker for at least 30 days following such date or until the next business day, if the 
30th day is not a business day. Pledged goods not redeemed within the 30-day 
period following the maturity date of a pawn are automatically forfeited to the 
pawnbroker; absolute right, title, and interest in and to the goods shall vest in 
and shall be deemed conveyed to the pawnbroker by operation of law; and 
no further notice is necessary. A pledgor has no obligation to redeem pledged 
goods or make any payment on a pawn.
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“Your Money and Your Life”: how loose legislation and 
financial needs have made pawnbrokers thriving

Summary: 1. Introduction. – 2. Pawning Industry: History and Regulations. – 2.1. 
History. – 2.2. Business. – 2.3. Regulations. – 3. Article 9 of the Uniform Commercial 
Code. – 3.1. Rationale. – 3.2. Elements. – 4. Applicability of Article 9, UCC, to Pawn 
Transactions. – 4.1. In re Schwalb. – 4.2. Are pawn transactions regulated as secured 
transacions? – 5. Conclusions

1. Introduction.

«I do not believe in God, or art, or science, or newspapers, or poli-
tics, or philosophy»

«Then, Mr. Teacher, ain’t there nothing you do believe in? »
«Money»1.

It has been a little while since I walked all the way up Broadway, as 
far as the Junction. For those who are not familiar with New York to-
pography, I am not referring to the blinding and shining streets crossing 
Manhattan, rather to the changing and smelling arterial roads twisting 
through northern Brooklyn.

While wandering through the Bushwick neighborhood, I was amazed 
by the considerable number of pawnshops I had run into. The area was 
populated with these small stores, with little signs indicating the goods 
accepted in exchange.

Suddenly, I recalled my grandpa’s post-World War II stories on the 
practice of pawning personal items to obtain credit. Realizing this busi-
ness is still thriving outside my country, Italy, was so intriguing that I 
undertook some research on the subject.

1 Dialogue between Sol Nazerman, a pawnbroker, and Jesus Ortiz, Nazerman’s 
shop assistant, from the movie “The Pawnbroker”, directed by Sidney Lumet in 1964. 
The film starred Rod Steiger, impersonating a German-Jewish pawnbroker relocated to 
Harlem, Manhattan, after the Nazi had taken power in Germany and begun the Jewish 
persecutions. 
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It was difficult to find reliable sources, because few academics have 
carried out research in this field2. Yet, by patiently getting through scat-
tered information I have come up with a fair overview of the business3.

This paper aims at going through the pawnbroking activity, spanning 
its features and regulations, and linking it to the secured transactions’ 
structure. 

Following an overview of the main traits of pawnbroking and Article 
9 of the Uniform Commercial Code (UCC), the core query this paper 
aims to address lies in whether pawn transactions fall within Article 9, 
UCC. Starting from the analysis of the In re Schwalb judgment, this paper 
purports to probe and analyze in depth the rationale of the decision and 
unveil the reasons underlying the inclusion of pawn transactions among 
secured transactions. 

2. Pawning Industry: History and Regulations.

2.1. History.

To get an idea of the origins of pawn transactions, we should at 
least go back to the early Middle Ages in Italy, when pawnbroking was 

2 Pawnbrokers research had long been neglected by academics, and only recently 
few authors have been addressing this topic properly. Contrary to this trend, John P. 
Caskey has been carrying out research on pawnbroking since the late 80s, providing 
a complete and consistent analysis of the economic and legal aspects of the business. 
See CaSkey, Pawnbroking in America: The Economics of a Forgotten Credit Market, 3 
Journal of Money, Credit and Banking, 1991, pp. 85-89, where the Author, recalling 
a comment from Clark Evans, pointed out there had never been data and statistics on 
pawnbroking transactions, making that business completely unknown. Furthermore, it 
was difficult to find out reliable studies. CaSkey, Explaining the Boom in Check-Cashing 
Outlets and Pawnshops, 49 Consumer Fin. L. Q. Rep., 1995, pp. 4-5. With respect to 
reliable academic contributions prior to John P. Caskey, see Levine, A Treatise on the 
Law of Pawnbroking as Governed by the Principles of Common Law, and as Modified 
by the Statutes of the Different States of the United States, and the Ordinances of the 
Municipalities Regulating Pawnbroking, 1911; PatterSon, The Relationship of State and 
Municipality to Pawnbroking in Europe and the United States, 1899. 

3 CaSkey, Pawnbroking in America: The Economics of a Forgotten Credit Market, p. 
98, where the Author noted that, should there not be a trend reversal, economists would 
have a partial understanding of credit markets, as millions of Americans have been 
operating independently of the banking system.
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referred to as Lombard banking. The Lombards (also known as Lon-
gobards) conquered northern Italy in the seventh century, bringing civi-
lization and organization to a territory long strained by unceasing raids. 
Lombard banking can be considered a forerunner of the mount of piety 
business, which would then take place in the fifteenth century during 
the Signorie age4, when the House of Medici made its fortunes by under-
taking the pawnbroking and money-lending business5. 

Through this blooming activity the powerful Medici family gained 
such a prominent position in Florence as to influence politics – three 
family members became popes – and the Renaissance period, when 
they would patronize numerous artists. 

Christianity forbade usury among worshippers, yet this did not pre-
vent Jewish moneylenders from applying interest rates on the money 
lent – the prohibition was grounded on religious beliefs, hence it was 
not binding on non-Christians. 

In response to the flourishing money-lending activities carried out 
by Jewish people, friars first established organized charities acting as 
mounts of piety. These entities, organized and operated by the Catholic 
Church, would provide loans to people in need at an interest rate lower 
than that applied by banks.

People seeking out money could pawn their items in exchange of 
loans commensurate with the value of the pawned goods; low-income 
people could thus access credit without being ruled by the overwhelm-
ing interests applied by financial institutions. The mounts took on the 
role of ethical lenders toward the needy who could not afford to bear 
the actual cost of money and provide proper guarantees.

Nonetheless, the reasons underlying the establishment of the mounts 
of piety are likely to be more political than mutualistic. In an effort to 

4 In the Italian history, with the decline of the medieval commune system of 
government, the Signorie started flourishing as the new form of government. Signoria 
stands for “power of the lord”, a new concept of governing at odds with the former 
one, the commune or city republic. Once the commune system had collapsed because 
of wars among the various communes, new lords took power and restored order. The 
House of Medici that had ruled the city of Florence for almost a century was one of the 
most renowned families in the Signorie age. 

5 The current pawnbrokers’ symbol seems to have been borrowed from the House 
of Medici’s coat of arms, deemed to be one of the most successful bankers in history. The 
Medici allegedly borrowed their symbol from the Lombards, who were the inventors of 
Lombard banking, the earliest form of modern pawnbroking.
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fight back the Jewish monopoly of finance, the Catholic Church ven-
tured into this new form of banking that combined business purposes 
with aid purposes. The Catholic propaganda contributed to shaping the 
image of the Jewish banker applying usurer interest rates and taking ad-
vantage of needy people, to the extent that Jewish people became the 
target of common people’s anger and frustrations6. 

Among the established mounts, Monte dei Paschi di Siena has stood 
out as the world’s oldest bank, operating for more than five centuries as 
a private bank, although its original business lied in pawnbroking7. 

The image of pawnbrokers changed significantly during the late Mid-
dle Ages – till then pawnbrokers, mainly depicted as swindlers, had 
been harshly condemned by Christianity and judged unworthy of the 
money they would gain, as they would not provide any work or services 
in exchange of the interests applied8. Pawnbrokers’ sole proceeds came 
from usury, a broad concept comprehending any kinds of gains gener-
ated from moneylending9.

Notwithstanding full ostracism of pawnbrokers imposed by Bible-in-
spired principles, the evolution of trades, coupled with increasing re-
quest for money and growing antisemitism, made Catholic Church rep-

6 BohoLm, Christian Construction of the Other: The Role of Jew in The Early Modern 
Carnival of Rome, 24 Journal of Mediterranean Studies, 2015, pp. 37 ff., available at 
https://muse.jhu.edu/article/671443/pdf. The Author, as an example of how Jews had 
been targeted over the medieval age, highlights that in Rome, for several centuries, it was 
mandatory for the city’s Jews to take part in gross and degrading carnival spectacles. In 
particular, «Jews were used as mounts during mock tournaments on St John’s Day, and stones 
were thrown at the houses of the Jewish quarter on Good Friday. Fourteenth century records 
from the Iberian Peninsula systematically describe attacks during Holy Week on Jewish 
urban communities. In Italian cities, burlesque plays enacted on ox-drawn carriages, often 
to ridicule Jewish life and customs, were a popular form of carnival entertainment.»

7 Monte dei Paschi di Siena was founded in 1472 as a monte pio (pawn agency), 
as instructed by the Magistracies of the Republic of Siena, to provide aid to people in 
need. Following its corporate transformation in 1624, the mount extended its business 
toward classical banking, which has since then been its core business. More information 
on the history of Monte dei Paschi di Siena is available at https://www.gruppomps.it/en/
about-us/history.html.

8 Le Goff, Usury, religion and the birth of capitalism in the Middle Ages, 1986, available 
at https://premodeconhist.wordpress.com/2007/10/14/le-goff-j-1986-usury-religion-and-
the-birth-of-capitalism-in-the-middle-ages/. The Author notes that «usury sold what did not 
exist (unlike a tree it bears no fruits, so a sum lent should be recovered in full but without 
interest since no ‘harvest was lost’) and thus was considered as a form of theft.»

9 Le Goff, La Bourse et la vie. Economie et religion au Moyen Age, 1986, pp. 11-26.
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resentatives change their minds as to pawnbrokers. Their business thus 
became better accepted within society, and pawnbrokers were even al-
lowed to keep part of the interests they would charge10.

Thanks to the rehabilitation process enacted by the Catholic Church, 
pawnbrokers, once judged as unforgivable sinners, were no longer una-
voidably condemned to Hell. Indeed, the Church came up with the new 
concept of Purgatory, where souls would purify themselves while wait-
ing to be possibly admitted to Heaven. Hence, as from the late Middle 
Ages, pawnbrokers began to occupy Purgatory, as a result of the new 
social judgment11.  

From Italy, pawnbroking did spread across Europe, eventually reach-
ing the United States (US), where the business is flourishing still today. 
Conversely, thanks to the increasingly sound welfare measures intro-
duced over time, and due to the social stigma associated with pawn-
brokers over the centuries, the latter have been rarer in Europe and 
regularly mistaken for loan sharks. 

Shifting our focus toward the US, pawnbrokers have been playing 
a significant role in dealing with small entrepreneurs and consumers’ 
credit issues. Due to their lack of both financial resources and either 
personal or real guarantees accepted by banks, those people have been 
considering worth relying on these agencies to access credit. Therefore, 
regardless of whether times have changed, pawnshops have kept their 
share of customers, who apparently have no other way out. 

Unlike the European experience – charitable organizations and gov-
ernments have been running pawnshops as a public service – in the US, 
pawnbrokers have been almost exclusively privately owned, holding a 
business purpose12. 

10 In the Christian view of moneylending, it was not conceivable to charge any 
interest on the sum lent. Usury was considered a sin against nature, and pawnbrokers 
(intended as people who charged interests on the money lent) upon death were 
supposed to be directly condemned to Hell.

11 Le Goff, La Bourse et la vie. Economie et religion au Moyen Age, pp. 59-77. 
12 An exception to the pawnbrokers’ trend is represented by the Provident Law Society, 

a non-profit organization dedicated to providing needy individuals with short-term cash 
loans secured by their jewelry and luxury objects. This society is the last mount-of-piety-
like organization operating not for profit. More information on the Provident Loan Society 
is available at https://timesmachine.nytimes.com/timesmachine/1894/12/10/106843631.
html?pageNumber=3&auth=login-email. Back in the day there used to be also the Massachusetts 
Pawner’s Bank of Boston, which was later renamed the Collateral Loan Company, founded in 
1859. See oeLtjen, Pawnbroking on Parade, 37 Buff. L. Rev., 1988, p. 760.
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2.2. Business.

Based upon the description provided by a famous academic, a pawn-
shop loan consists in a transaction in which «the broker makes a fixed 
term loan to a consumer who leaves collateral in the possession of the 
broker. If the customer repays the loan and all required fees, the broker 
returns the collateral to the customer. If the customer does not repay the 
loan by a specified date, the collateral becomes the property of the broker 
and the customer’s debt is extinguished»13.

The features of these kinds of transactions enables identifying the 
people resorting to pawnshops, mainly consumers and small business 
owners lacking liquidity for handling both contingent situations and or-
dinary expenses14. Although few pawnshop consumers’ surveys have 
been filled out, those available have disclosed the extent to which US 
consumers resort to pawnshops15. On average, people relying on pawn-
shop loans have turned out to be mostly poor and poorly educated, 
without proper means for securing loans with financial institutions16. 

13 CaSkey, Fringe Banking: Check-Cashing Outlets, Pawnshops, and the Poor, 1994, 
p. 12. Fla. Stat. § 539.001(2)(h) defines “pawn” as «any advancement of funds on the 
security of pledged goods on condition that the pledged goods are left in the possession of 
the pawnbroker for the duration of the pawn and may be redeemed by the pledgor on the 
terms and conditions contained in this section.»

14 In addition to traditional banking, and ordinary and most popular means, a more 
marginal way of getting credit exists: fringe banking. The latter could include check cashers, 
cash advancements on tax refunds, pawnshops and more recently car title loans. See CaSkey, 
Fringe Banking: Check-Cashing Outlets, Pawnshops, and the Poor, where the Author points 
out that, in spite of interest rates and fees substantially higher than those applied by banks, 
pawnshops’ use, and in general fringe banking’s, has dramatically increased.

15 hendriCkSon, The Proliferation of Pawnshops and Check Cashing Outlets: Can 
Regulation Be To Blame?, International Business & Economics Research Journal, 2002, 
pp. 41 ff. The Author argues that the Community Reinvestment Act of 1977 (CRA), 
even though it was intended to protect low-income depositors by actually requiring 
banks to extend loans to such depositors, eventually brought about some important 
unintended and harmful consequences for low-income individuals. Notably, it is likely 
that banks have been shutting down their local branches in low-income neighborhoods 
to avoid CRA requirements. Data collected from the first quarter of 2000 had showed the 
implementation of the CRA could explain the growth in pawnshop and check cashing 
outlets, both of which are extremely expensive forms of intermediation for consumers.

16 johnSon and johnSon, Pawnbroking in the U.S.: A Profile of Customers, 1998. The 
Authors came up with a refined, survey-based profile of US pawnbrokers’ borrowers, 
showing that a typical pawner is less educated, less stably employed, and has a higher 
bankruptcy rate than the average Americans.
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These people have been prevented from accessing general credit 
markets, as they cannot offer collaterals generally accepted by banks for 
securing a loan17. Being admitted to a credit facility agreement with a 
bank traditionally demands specific real guarantees (e.g., lien and mort-
gages) to make the repayment secured18. In addition, pawn loans are the 
only source of credit that fails to affect one’s credit score, hence they 
have no impact on one’s future access to credit19.

Unlike pawnshops, banks do not gamble on the possible sale value 
of pawned collaterals, making banks adverse to accepting collaterals 
hard to cash out. Furthermore, banks gauge low-income borrowers that 
are too risky for unsecured credit, as they are less likely to rely on stable 
incomes and jobs20.

17 martin and LonGa, High-Interest Loans and Class: Do Payday and Title Loans 
Really Serve the Middle Class?, 24 Loyola Consumer Law Review, 2012, p. 561, available at 
https://ssrn.com/abstract=2145598. The Authors strongly deny the argument that high-
interest customers are represented by individuals belonging to the US middle class. In 
particular, they pointed out that «[a]ll sources other than the industries’ own studies have 
found the middle-class myth to be just that, a myth. Our own study, though limited in 
scope, suggests that the 2008 financial crisis has not necessarily changed the demographics 
for payday loans and other high-cost loans. Rather, these products most likely continue to 
be used by the same demographic traditionally served, namely the working poor. Given 
that these individuals have more to lose through high-cost credit than a more middle class 
clientele would, more effective regulation is warranted».

18 PraGer, Determinants of the Locations of Payday Lenders, Pawnshops and Check-
Cashing Outlets, 45 Review of Industrial Organization, 2015, pp. 21-38. The Author found 
that alternative financial service providers (AFSPs) are more prevalent in areas where 
a large percentage of the population is black or lacks a high school diploma. Still, he 
found that AFSPs generally avoid the poorest areas and areas with high concentrations of 
Hispanics. Overall, AFSPs would be willing to locate where the demand for their services 
is likely to be greatest because a significant portion of the population does not qualify 
for more mainstream (and less expensive) forms of credit. Last, state laws and regulations 
governing AFSPs play a significant role in determining the number of AFSPs per capita. 
More stringent limits on the interest rates that can be charged on payday loans (pawn 
loans) are associated with significantly fewer payday lenders (pawnshops) per capita.

19 Carter, Payday Loans and Pawnshop Usage : The Impact of Allowing Payday Loan 
Rollover, 2011, p. 1, available at https://my.vanderbilt.edu/susancarter/files/2011/07/
Carter_Susan_JMP_website.pdf.

20 For an insightful and thorough portrait of low-income consumers’ behaviors, see 
andreaSen, The Disadvantaged Consumer, 1975. In his empirical study of low-income 
consumers, the Author underscores that this type of consumers, given their unstable 
sources of income, will less likely honor their debt payment commitments reliably. 
Moreover, due to their lack of bank accounts, low-income consumers are likely to be 
rejected in a credit check.



105

Eugenio Prosperi

To assess borrowers’ trustworthiness, pawnbrokers could only count 
on properly evaluating the collateral and holding it. Absent the system of 
guarantees surrounding mainstream credit markets, here the guarantee 
is the pawned good itself, which the borrower can redeem by paying 
the outstanding debts. Indeed, handing over the collateral is supposed 
to replace all the due diligence undertaken by banks to possibly grant 
loans, such as collecting credit rating information on borrowers. 

Once the pawnbrokers have assessed the collateral’s value, they lend 
a sum of money commensurate with the value of the pawned goods21. In 
particular, brokers usually lend a percentage of the value the collateral 
would gain in the event of sale thereof22. Furthermore, to quantify the 
loan amount, brokers will also evaluate how easy it will be to sell the 
collateral should the pawner fail to redeem it – both in terms of general 
marketability, and taking account of the pool of potentially interested 
customers23.

Average sums usually lent by pawnbrokers amount to USD 75-10024, 
which confirms the insights as to the cluster of customers and the needs 
underlying the requests for loans. Together with paying the loan back, 
pawners are supposed to pay interests on the sum borrowed. Interest 
rates vary significantly across the US – ranging from States where inter-
ests are not capped to those applying interest ceilings pursuant to law. 

As to the documentation to be compiled by the borrower, the money 
is lent right after the pawn ticket has been duly filled in and submitted, 
namely «a receipt for articles taken as a security and acknowledgement 
that payment has been made»25. As per the New York City Consumer 
Affairs’ inspection checklist, pawn tickets provided to customers shall in-
clude specific information – inter alia, a description of the item pledged 
or pawned, the amount of money loaned, the interest rate to be paid, the 

21 For an overview of the unpredictable economics of pawn shops, see https://
thehustle.co/the-unpredictable-economics-of-pawn-shops/. 

22 CaSkey and Zikmund, Pawnshops: The Consumer’s Lender of Last Resort, 75 
Economic Review, 1990, p. 11.

23 Notwithstanding these evaluations, hearsay evidence has shown that pawnbrokers 
would rather give the collaterals back to the pawners, instead of attempting to sell them. 
This is in line with a general trend describing pawnbroking clients as repeat customers, 
who have almost always pawned the same item (e.g., their wedding ring).

24 Carter & SkiBa, Pawnshops, Behavioral Economics, and Self-Regulation, 32 Rev. 
Banking & Fin. L., 2012, p. 193, available at: https://scholarship.law.vanderbilt.edu/
faculty-publications/1019. 

25 For more information on pawn tickets, see https://business.dc.gov/definition/1298. 
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maturity date, the name and address of the client, a note as to whether 
the client claims to be the owner, consignee, or agent of the owner, and 
a line stating “protected against loss by fire or theft” or the like26.

Loans usually last 30-90 days. Should the pledgor fail to repay the 
principal plus interest after the maturity date (i.e., deadline on which 
the loan is to be paid back), the collateral would be forfeited, and the 
pawnbrokers would be entitled to sell it after a span of time has elapsed 
since the maturity date expired27. 

2.3. Regulations. 

In the United States, pawnbroking is a regulated business. Each State 
has its own regulations sanctioning pawnbroking activities within re-
spective boundaries. Sometimes, pawnshops are also regulated by local 
laws that impose, inter alia, limits on loan length, usury ceilings, and 
shop locations. 

As to federal laws, most regulations address consumers’ protection, 
agreements’ transparency, reporting duties, and privacy issues. The Fed-
eral Trade Commission and the Consumer Financial Protection Bureau 
(CFPB) are the federal agencies tasked with overseeing and enforcing 
those laws to prevent pawnbrokers from acting to the detriment of con-
sumers. 

Although pawnbroker business was long associated with usurious 
interest rates and criminal involvement, over recent years these market 

26 The New York City Consumer Affairs is tasked with granting pawnbrokers’ 
licenses to applicants. It is also entrusted with enforcing applicable laws and regulations 
and inspecting pawnbrokers’ businesses. The pawnbrokers inspection checklist is 
available at https://www1.nyc.gov/assets/dca/downloads/pdf/businesses/Pawnbrokers.pdf.

27 State and local laws governing pawn transactions provide for a mandatory 
minimum length of time the pawnbroker must keep the pawned article before selling 
it. Such provisions aim at achieving two purposes: giving the pawner a wider room to 
redeem the collateral, and giving law-enforcement authorities enough time to spot and 
recover stolen goods. For instance, Fla. Stat. § 539.001(10) provides that «[p]ledged goods 
not redeemed by the pledgor on or before the maturity date of a pawn must be held by 
the pawnbroker for at least 30 days following such date or until the next business day, if 
the 30th day is not a business day. Pledged goods not redeemed within the 30-day period 
following the maturity date of a pawn are automatically forfeited to the pawnbroker; 
absolute right, title, and interest in and to the goods shall vest in and shall be deemed 
conveyed to the pawnbroker by operation of law; and no further notice is necessary.» 
Similarly, Ala. Code § 5-19A-10(b) (pledged goods may be redeemed within 30 days after 
maturity date of loan).
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operators have been cleaning up their reputation28. Pay-day lenders have 
taken on the darkest role of credit providers29, to such extent that their 
businesses have been under scrutiny by the CFPB30. 

Reasons why regulators have been overlooking pawnbrokers may 
be grounded on the system of State and local laws regulating the set 
requirements, and the few mistakes reported while entering pawn loans. 

Among other things, pawnbroker statutes set out the requirements for 
registration or licensing of pawnshop owners31, detailed record-keeping 

28 «While the majority of today’s pawnshops are clean, attractively maintained 
establishments, the industry has difficulty shaking the “pawnbroker stigma.” The composite 
image of the pawnbroker is that of a shady, unkempt, overweight character working 
out of a filthy, run-down, back street hock shop with barred windows – a person who 
is involved in morally questionable practices, such as providing continuing support to 
“druggies” and other “low lives” in exchange for pawns of stolen goods.» oeLtjen, Florida 
Pawnbroking: An Industry in Transition, 23 Fla. St. U. L. Rev., 1996, p. 996, available at 
https://ir.law.fsu.edu/cgi/viewcontent.cgi?article=1480&context=lr.

29 Regulations have effectively prevented payday loans’ stores from operating 
in 13 US States and the District of Columbia. Payday lenders make loans of several 
hundred dollars, usually for two weeks, in exchange for a post-dated check. Fees are 
set as a percentage of the loan amount or the face value of the postdated check, most 
often ranging from 15 to 20 per cent, which translates into annual percentage rates of 
390 per cent or more. Unlike pawn loans, where the borrower should hand over the 
collateral to the pawnbroker, to obtain a payday loan, an individual is supposed to have 
a documented source of income, an address, and a bank account in good standing. 
SkiBa and toBaCman, Paydays Loans, Uncertainty and Discounting: Explaining Patterns 
of Borrowing, Repayment, and Default, Vanderbilt Law and Econ. Research Paper Series, 
Paper No. 08-33, August 2008, p. 20, available at http://papers.ssrn.com/sol3/papers.
cfm?abstract_id=1319751, in which the Authors documented annualized interest rates 
for two-week-long payday loans of 468 per cent.

30 Under Obama’s administration, the CFPB aimed at getting rid of the way payday 
lenders were conducting their business, by adopting stricter rules and criteria to be 
complied with. Yet, under Trump’s administration, the CFPB, successfully lobbied by the 
relevant trade group, decided to oust the legal provisions protecting consumers adopted 
by the former administration. More information on the government’s policy shift is 
available at https://www.nytimes.com/2019/02/06/business/payday-loans-rules-cfpb.html. 
As to the proposal of rescinding mandatory underwriting provisions of the regulation 
promulgated by the CFPB in November 2017, more information is available at https://
www.consumerfinance.gov/policy-compliance/rulemaking/rules-under-development/
payday-vehicle-title-and-certain-high-cost-installment-loans/. 

31 See, e.g., Ala. Code §§ 5-19A-11 to –14; Ariz. Rev. Stat. §§ 44-1627 and 44-1628; Cal. 
Fin. Code §§ 21300 and 21301; Conn. Gen. Stat. §§ 21-40; Fla. Stat. § 539.001(3) to (6); Md. 
Bus. Reg. Code §§ 12-201 to -210; Rev. Stat. Neb. § 69-202; N.J. Rev. Stat. § 45:22-2; Ohio 
Rev. Code Ann. § 4727.03.
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fulfilments32, periodic reporting of pawn transactions to law enforce-
ment authorities33, mandatory holding periods that give enforcement 
authorities the time to spot and recover stolen goods,34 and periodic 
inspections by police and government oversight agencies. Pawnbrokers 
are required to report the collaterals received to the competent police 
station – if some of the collaterals turned out to be stolen, pawnbrokers 
are supposed to hand them over to the police35. Further, pawnbroker 
statutes usually provide for a mandatory minimum length of time that a 
pawnbroker must keep a pawned article before selling it36; and notice 
obligations on the pawnbrokers before reselling the pawned items37.

At times, pawnbrokers are required by law to return to the customers 
any surpluses they may have gained by reselling the pawned items38. 

32 See, e.g., Ariz. Rev. Stat. § 44-1624; Colo. Rev. Stat. § 12-56-103; Del. Code § 24-
2313; Fla. Stat. § 539.001(9); Ga. Code § 44-12-132; Ind. Code § 28-7-5-19; Md. Bus. Reg. 
Code Ann. §§ 12-301 to -304; Va. Code § 54.1-4009.  

33 See, e.g., Ariz. Rev. Stat. § 44-1625; Cal. Fin. Code § 21208; Conn. Gen. Stat. §§ 
21-43; Ky. Rev. Stat. § 16-715; La. Rev. Stat. § 37:1798; Mich. Stat. Ann. § 446.206; Mo. Rev. 
Stat. § 367.031; Rev. Stat. Neb. § 69-205; Nev. Rev. Stat. § 646.030; Ohio Rev. Code Ann. § 
4727.09; Va. Code § 54.1-4010.

34 See, e.g., Ark. Code § 18-27-204; Cal. Bus. and Prof. Code § 21647; Fla. Stat. § 
539.001(16); Md. Bus. Reg. Code Ann. § 12-305 (holding period for precious medal 
objects); Mo. Rev. Stat. § 367.055; Rev. Stat. Neb. § 69-206; Nev. Rev. Stat. § 646.047; Ohio 
Rev. Code Ann. § 4727.12; Rev. Code Wash. § 19.60.045.  

35 BoS, Carter and SkiBa, The Pawn Industry and Its Customers: The United States 
and Europe, Vanderbilt Law & Economics Working Paper No. 12-26, 2012, p. 7, available 
at https://ssrn.com/abstract=2149575.

36 Cal. Fin. Code § 21201 (four month retention period); Conn. Gen. Stat. § 21-
45 (two month retention requirement); D.C. Code § 47-2884.13 (six month retention 
required unless pawn customer consents in writing); Mich. Stat. Ann. § 446.210 (90-
day retention requirement); Minn. Stat. § 325J.06 (after 60 days, pawnbroker becomes 
owner); Rev. Stat. Neb. § 69-209 (four months); N.H. Rev. Stat. § 398:8; N.Y. Gen. Bus. L. 
§ 48 (four months).

37 See, e.g., Mo. Rev. Stat. § 367.521; Ky. Rev. Stat. Ann. § 368.275; Fla. Stat. Ann. § 
537.012(3); and N.Y. Gen. Bus. L. § 49.

38 nehf, Secured Consumer Credit and The Fringe Banking Industry, Secured 
Transaction Under the Uniform Commercial Code, mCdonneLL, ed., Bender, 2005, p. 
27. The Author, inter alia, reports that Florida, Kentucky, and New Hampshire allow 
the debtor to get all proceeds in excess of the principal amount of the loan, interest, 
allowable fees, and reasonable expenses of repossession, storage, and resale. Instead, 
Mississippi requires the return of eighty-five percent of any surplus, less a USD 100 fee 
which the lender may retain. In Missouri, the title lender must comply with the resale 
requirements under Article 9, UCC, applying the proceeds of sale in accordance with § 
9-615(a), UCC, and returning any surplus to the debtor. See, Fla. Stat. Ann. § 537.012(5); 
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Yet, this practice is unlikely, and pawnbrokers have often kept hold of 
any exceeding proceeds39.

Among applicable regulations, interest rate ceilings deserve specific 
attention. The notion of usury varies terrifically across the US – the sin-
gle States are not on the same page as to whether considering interests 
as usurious or not40. Just by way of example, the Alabama Pawn Shop 
Act provides that either interests or other charges shall not exceed 25 per 
cent of the principal amount per month41; conversely, New York General 
Business Laws42 prescribe that the higher chargeable rates shall amount 
to four per cent per month43. 

Nonetheless, albeit State laws regulating usury, pawnbrokers do not 
fall within the scope of such laws44. Likewise broker-dealers, credit un-
ions, and the like, pawnbrokers are exempted from States’ general usury 
rules, as: pawnbrokers are often subject to more specialized regulations; 

KY Rev. Stat. § 286.10-275; N.H. Rev. Stat. §§ 398:9, 444:5; D.C. Code § 47-2884.15; N.M. 
Stat. § 56-12-11; N.Y. Gen. Bus. L. § 50; R.I. Gen. Laws § 19-26-11.

39 Carter and SkiBa, Pawnshops, Behavioral Economics, and Self-Regulation, p. 197, 
where the Authors hold that returning any surpluses rarely happens in practice.

40 See Bernhardt and voLkov, Usury and Loan Transfers, 49 Real Prop. Tr. & Est. L.J., 
Winter 2015, pp. 549 ff., available at https://ssrn.com/abstract=2895801; Smith, The Usury 
Exemption: Should It Apply to Real Estate Brokers Making Loans? 26 Santa Clara L. Rev., 
1986, pp. 403 ff., available at http://digitalcommons.law.scu.edu/lawreview/vol26/iss2/4. 
Most US States have adopted laws aimed at capping usurious interest rates and curbing 
predatory lending. Despite the effort, primarily thanks to trade associations’ lobbying, 
States have excluded certain types of lenders from the scope of the laws governing 
usury. More particularized laws waiving general usurious ceilings introduced interest 
rates ceilings specifically applicable to pawnbrokers. In this way, through a specialized 
legal framework, pawnbrokers are exempted from usury laws. 

41 Ala. Code § 5-19A-7 «A pawnbroker may contract for and receive a pawnshop 
charge in lieu of interest or other charges for all services, expenses, costs, and losses of 
every nature but not to exceed 25 percent of the principal amount, per month, advanced 
in the pawn transaction.»

42 N.Y. Gen. Bus. L. § 46.
43 Although the Congress might have under the Commerce Clause the power of 

federally regulating interest rates, it has never attempted to do so, leaving the States 
to autonomously regulate usury matters. Consequently, it is difficult to draw a general 
picture of usury across the US and, courts’ decisions have proved to be ambiguous. 

44 CaSkey and Zikmund, Pawnshops: The Consumer’s Lender of Last Resort, pp. 5-18. 
In overseeing pawnbrokers, state regulators are faced with a peculiar trade-off: a high 
interest rate ceiling provides individuals who are excluded from mainstream credit, with 
a costly alternative. On the other hand, a lower interest rate ceiling would decrease the 
cost of the alternative, still making access to pawnshops less convenient.
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they are traditional sources of financing; and their activities are exten-
sively regulated45. 

As to stolen goods, State laws prescribe that pawnbrokers shall return 
stolen collaterals to their legitimate owners. In recent times the criminal 
shadow surrounding pawnbrokers has gradually faded, also thanks to 
more specific regulations in force and to lenders’ effort to rehabilitate 
their own jobs. Back then, pawn shops were looking for fall-off-the-
truck stuff, focusing their business on fencing. Nowadays, data confirm 
stolen goods account for a paltry share of the collaterals handed over to 
pawnbrokers in exchange for loans46.

3. Article 9 of the Uniform Commercial Code.

3.1. Rationale.

Several authors questioned the utility and opportunity of secured 
transactions, either endorsing it or considering it as unhelpful and even 
detrimental to the other unsecured creditors. Still, secured transactions 

45 oeLtjen, Florida Pawnbroking: An Industry in Transition, pp. 1024-1025. Back in 
the day, with a view to getting around usury ceilings, pawnbrokers used to structure pawn 
transactions as buy-sell agreements, classifying them as sales rather than loans. According 
to the buy-sell agreement method, the pawnbroker would purchase an item of personal 
property from an individual seller through an agreement that gives the seller the exclusive 
right to repurchase the item within a specified period of time at a higher cost. Anyway, this 
difference seems to be faded, since buy-sell agreements are now included in the definition 
of pawns, with the consequence that they are subject to pawnbrokers’ regulations. oeLtjen, 
Florida Pawnbroking: An Industry in Transition, p. 1025, «[t]he historical use of buy-sell 
agreements to reduce the necessity for record keeping and to avoid required holding periods 
is no longer an effective avenue; buy-sell agreements are now expressly included in the 
definition of “pawn.” That definition makes it clear that buy-sell agreements are pawn 
transactions subject to pawn and pawnbroker regulations».

46 CaSkey, Fringe Banking: Check-Cashing Outlets, Pawnshops, and the Poor, 1994, 
pp. 37-38, although anecdotal evidence suggests that pawnshops act as fences for stolen 
items, some evidence shows that only a small fraction of pawned items is repossessed by 
law enforcement because they were stolen. Conversely, miLeS, Markets for Stolen Property: 
Pawnshops and Crime, (unpublished manuscript presented at the Law and Economics 
Workshop, at the University of Michigan Law School), January 2008, available at http://
www.law.umich.edu/centersandprograms/lawandeconomics/workshops/Documents/
Winter2008/miles.pdf, where the Author found evidence suggesting that pawnshops do 
sometimes function as fences for stolen goods.
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eventually took place, becoming a reliant means both for providing 
loans and repaying them47. 

Until the early nineteenth century, the pledge was the most widely 
used secured transaction – namely, the simplest and least formal means 
that constitutes a possessory form of security interest. Additionally, debt-
ors and creditors began to use non-possessory security interests, which 
enabled debtors to retain the collateral and keep employing it in pro-
ducing goods.

Absent costs for shipping and delivering the collateral to creditor, 
debtors widely benefitted from non-possessory devices. Nonetheless, 
these new devices began to pose problems for third parties, such as 
other creditors of the same debtor and potential customers interested 
in buying the collateral. In particular, the parties were concerned with 
notice requirements to make third parties aware of collateralized goods.  

The US secured transactions landscape had long been uneven, with 
a wide array of non-uniform legislations and common law rules. Several 
inconsistencies arose between the different pieces of legislation, most of 
which proved outdated and unable to catch up with the new commer-
cial practices.

In the mid-twentieth century, the National Conference of Commis-
sioners on Uniform State Laws (NCCUSL) undertook to design a single 
comprehensive uniform commercial code to promote consistency and 
harmonization of the various state legal systems48. Thanks to the NC-
CUSL efforts, in September 1951, the Uniform Commercial Code (in-
cluding Article 9, regulating secured transactions) was finally passed 
into law. Over the following years, several States decided to adopt their 
own versions of Article 9, and by the 1960s all US States had enacted 
their own respective codes49. Nonetheless, such effort did not lead to 

47 For a comprehensive analysis of the secured transactions matter, above all, see 
White and BrunStad jr., Secured Transactions: Teaching Materials, 2020. See also WhaLey 
and mCjohn, Problems and Materials on Secured Transactions, 2017; Brook, Problems 
and Cases on Secured Transactions, 2016; and LaWrenCe, henninG, and freyermuth, 
Understanding Secured Transactions, 1997.

48 The NCCUSL was established in 1892. It provides states with non-partisan, well-
conceived and well-drafted legislation that brings clarity and stability to critical areas 
of state statutory law. More information on the NCUSSL is available at https://www.
uniformlaws.org/aboutulc/overview.

49 WinShiP, An Historical Overview of UCC Article 9. Unedited text of chapter 3 in 
GuLLifer and aCkSeLi eds., Secured transactions law reform: principles, policies and practice, 
2016; SMU Dedman School of Law Legal Studies Research Paper No. 310. Available at 
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adequate uniformity, and a Permanent Editorial Board was established to 
amend Article 9. In 1972, the Board’s work culminated in a new version 
of Article 9, subsequently further revised until the latest version adopted 
in 1998, which is still in force nowadays.

As a general matter, Article 9, UCC, applies to any transaction – “re-
gardless of its form”50 – which creates a security interest in personal 
property. By contrast, security interests in real property are generally 
regarded as falling outside Article 9 scope of application.

A security interest created as per Article 9, UCC, is a lien on personal 
property intended to secure a credit against the debtor. In the event the 
debtor fails to pay his/her debt, the lien allows the lender to get hold of 
the collateral, and eventually sell it and get the proceeds to satisfy the se-
cured obligation. Therefore, in case of default, the creditor, by having se-
cured his/her right, is prioritized against the other creditors with respect 
to that specific collateral and could retrieve the due money from its sale.

Liens could be broken down into possessory and non-possessory 
security interests51. The former type, the pledge, is the most ancient and 
simplest form of secured transaction. It implies possession of the collat-
eral from the creditor until the loan has been paid back. For a pledge to 
be perfected, the borrowers need hand over the collateral to the lenders 
for securing their debts, until the debt has been extinguished. This could 
be counterproductive for the debtors, as they may not count on an im-
portant piece of their equipment. 

For debtors to avoid losing possession of their own items prior to 
their default, new devises were created to secure financing. The latter 
category does not contemplate that creditors may take possession of the 
collateral from the borrowers before the borrowers’ default. Mortgages 
and non-possessory liens are examples of the latter category.

https://ssrn.com/abstract=2811676; PatCheL, Interest Group Politics, Federalism, and the 
Uniform Law Process: Some Lessons from the Uniform Commercial Code, 78 Minnesota 
Law Review, 1993, pp. 83 ff.; GiLmore, Security Law, Formalism and Article 9, 1968, 
pp. 659 ff.; SChnader, A Short History of the Preparation and Enactment of the Uniform 
Commercial Code, 22 University of Miami Law Review, 1967, pp. 1 ff.; GiLmore, Secured 
Transactions, 1964; BrauCher, The Legislative History of the Uniform Commercial Code, 
58 Columbia Law Review, 1958, pp. 798 ff.; LeWeLLyn, Problems of Codifying Security Law, 
13 Law and Contemporary Problems, 1948, pp. 687 ff., available at https://scholarship.
law.duke.edu/lcp/vol13/iss4/10.

50 § 9-109, UCC.
51 dunCan, LyonS, and Lee WiLSon, The Law and Practice of Secured Transactions: 

Working with Article 9, 2004, p. 22. 
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3.2. Elements.

Article 9, UCC, breaks down into two Parts – namely, attachment and 
perfection. The concept of attachment merges with that of enforceabil-
ity, as a security interest attaches to the collateral once it has become 
enforceable against the debtor with respect to the collateral52. For a 
secured party to create enforceable Article 9 security interests, some re-
quirements shall be met (attachment). Notably, some value is required; 
the debtor must either own the collateral or hold the power to transfer 
rights in the collateral; and the debtor either has authenticated a security 
agreement describing the collateral, or the secured party possesses the 
collateral pursuant to a security agreement53. 

The security agreement creates or provides for an interest in the debt-
or’s personal property that secures payment or performance of an ob-
ligation. By means of the security agreement, the debtor’s default risks 
are mitigated. 

As to the description of the collateral, Article 9 prescribes that «[e]
xcept as otherwise provided in subsections (c), (d) and (e), a description 
of personal or real property is sufficient, whether or not it is specific, if it 
reasonably identifies what is described»54. This provision is rather vague 
and makes it difficult to figure out what description could be held ac-
ceptable as per Article 9. Too broad descriptions (supergeneric descrip-
tions), such as referring to all the assets owned by the debtor, are for 
sure not compliant with Article 9.

Section 9-108(c), UCC, offers a solution to overcome this interpreta-
tive issue; notably, a reasonable description identifies the collateral by 
(1) specific listing; (2) category; (3) a UCC official collateral type; (4) 
quantity; (5) computational or allocational formula or procedure; and 
(6) any other means, whether the identity of the collateral may be objec-
tively determined. Should these conditions be met, the security interest 
is enforceable against the debtor and third parties.

Perfection is a more cumbersome concept. As a rule, four general 
means of perfection apply – i.e., filing, possession, automatic perfec-
tion, and control. Among these methods, the default rule lies in filing a 

52 § 9-203(a), UCC.
53 § 9-203(b), UCC.
54 § 9-108(c), UCC.
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financing statement with the competent public office, unless some other 
ways are permitted or required by law55. 

A financing statement is a publicly filed piece of documentation (gen-
erally a notice) including the information necessary to make the reader 
aware that the named creditor may claim an interest in the debtor’s spec-
ified collateral. It is a skeletal document which must contain information 
regarding the name of the debtor and the secured party, or his/her rep-
resentative, and the collateral; yet, it omits any information relating to 
the parties’ agreements. 

With respect to specific collaterals, security interest could also 
be perfected via other means. Security interests in goods (including 
inventory) may be perfected either through possession or by filing 
a financing statement, meaning they are alternative ways leading to 
perfection. Instead, money represents an exception as a security in-
terest may be perfected only through possession. As to possession, 
the collateral (or its equivalent) needs be handed over to the creditor. 
With respect to some kinds of intangible collaterals, control is the 
way to perfection.

Perfection enables secured creditors to be positioned higher than 
unperfected secured creditors in the priorities pecking order, and even 
higher than general unsecured creditors. As a rule, perfected secured 
creditors have priority over subsequent lien creditors, namely those who 
have (pursuant to § 9-102(a)(52) UCC) acquired a lien on the property 
involved by attachment, levy, or the like; assignees for benefit of credi-
tors; a trustee in bankruptcy; or a receiver in equity. Therefore, in addi-
tion to perfection, the timing of perfection matters most, based on which 
priority against other perfected creditors will be measured. Creditors 
who had perfected earlier will be prioritized over those who perfected 
later. 

55 In contrast to the general trend, BradLey, Disrupting Secured Transactions, 56 
Houston Law Review, 2019. pp. 965 ff. The Author proposes to remove and replace the 
filing system by means of which secured creditors notify others of their interest in items 
of collateral, and to start using modern technologies that would allow creditors to stake 
their claims directly – by means of online “smart” maps or by electronic tags identifying 
interests in particular items of collateral. 
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4. Applicability of Article 9, UCC, to Pawn Transactions.

4.1.. In re Schwalb.

In the case In re Schwalb56, the United States Bankruptcy Court, Dis-
trict of Nevada, was questioned on whether title loans (pawn loans 
having, as collateral, documentation representing collaterals in lieu of 
collaterals themselves) were subject to Article 9 UCC provisions57. The 
issue before the Court was peculiar, as the loans at issue did not meet 
the requirements for considering them pawn transactions as per Nevada 
State law. 

The plaintiff arranged for two deals with a pawnbroker without giv-
ing him the possession of anything but the documentation certifying the 
ownership of two vehicles (certificates of title). After the borrower had 
failed to pay his debts back and redeemed the collaterals, the pawnbro-
ker went to the Department of Motor Vehicles to amend the pawned 
documents, asking for the former owner’s name to be replaced with his 
own name as the current owner of the vehicles. 

The borrower brought a lawsuit against the pawnbroker, who ulti-
mately denied application of Article 9 UCC to the transactions at issue, 
on the grounds that pawnbroking would be excluded from the scope of 
the secured transactions law. Further, he claimed that both transactions 
were traditional pawns, and that he was the sole owner of the vehicles, 
as the pawner had failed to timely redeem the collaterals. 

Still, Nevada State and local regulations have not expressly ruled 
pawnbroking out of the application of Article 9, UCC. Accordingly, the 
Court held that failing to expressly exclude pawnbrokers from Nevada’s 

56 In re Schwalb – 347 B.R. 726 (Bankr. D. Nev. 2006).
57 drySdaLe and. keeSt, The Two Tiered Consumer Financial Services Marketplace: 

The Fringe Banking System and its Challenge to Current Thinking About the Role of Usury 
Laws in Today’s Society, 51 S.C. L. Rev., 2000, pp. 589 ff.; edeLman, aitken and yBaLLe, The 
Road Ahead: Emerging Trends in Personal Property Finance, 63 Bus. Law., 2008, pp. 
597 ff.; fox, Fringe Bankers: Economic Predators or A New Financial Services Model?, 30 
W. New Eng. L. Rev., 2007, pp. 135 ff.; haWkinS, Regulating on the Fringe: Reexamining 
the Link Between Fringe Banking and Financial Distress, 86 Ind. L.J., 2011, pp. 1361 ff.; 
johnSon, The Magic of Group Identity: How Predatory Lenders Use Minorities to Target 
Communities of Color, 17 Geo. J. On Poverty L. & Pol’Y, 2010, pp. 165 ff.; LundBerG, 
Comment, Big Interest Rates Under the Big Sky: The Case for Payday and Title Lending 
Reform in Montana, 68 Mont. L. Rev., 2007, pp. 181 ff.
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laws regulating secured transactions would mean that pawnbroking 
would fall within and be governed by Article 9, UCC.

This assumption is grounded on the substantial approach purported 
by Article 9, UCC, according to which its provisions apply regardless 
of the form of the transactions and the name the parties could give to 
those58. Furthermore, other US States have customarily been excluding 
pawnbroking activities from Article 9 scope of application. These two 
reasons led the Court to assume that pawnbroking in Nevada would be 
governed by Article 9, UCC.

The Court further held that, although pawnbroking was impliedly 
exempted from the scope of Article 9, the loans at issue would not be 
regarded as traditional pawn transactions. Indeed, pawn loans require 
both a pledge and the delivery of the collateral to the pawnbroker, who 
needs have the material possession of the collaterals59. Here, the pawn-
broker did not get material possession of the collaterals, being only 
provided with their certificates of title.

Although the pawnbroker claimed to have constructive possession 
of the collaterals by holding their certificates of title, Nevada statutory 
provisions set forth that a pledge implies possession, which constitutes 
the transfer of property. The certificates of title, by means of which 
the pawnbroker was trying to prove his constructive possession, do 
not bear the characteristics of documents of title as defined in Article 
1, UCC. 

Those documents of title serve the commercial purpose of standing 
proxy for the goods they represent. They are records evidencing that the 
person in possession or control of the record is entitled to receive, con-
trol, hold and dispose of the record, and the goods the record covers. 
Conversely, certificates of title serve a different function, being mainly 
designed for regulatory and anticrime purposes.

The Court concluded that as Article 9 UCC, governs both trans-
actions, the pawnbroker would lose his ownership claims as to the 
collaterals.  

58 CLark and CLark, The Law of Secured Transactions Under the Uniform Commercial 
Code, at 2.02[1][c], 1980, at p. 12-16, «there is no requirement for words of grant. In fact, 
such a requirement smacks of the antiquated formalism the drafters were trying to avoid».

59 oeLtjen, Florida Pawnbroking: An Industry in Transition, p. 996, «a “pawn”…
[is]…a bailment of personal property as security for payment of a debt for which the 
holders of the property have an implied power of sale on default».



117

Eugenio Prosperi

4.2. Are pawn transactions regulated as secured transactions?

In the In Re Schwalb case, the Nevada Court did not take a stand on 
whether Article 9, UCC, should govern traditional possessory pawns. 
The Court focused on a peculiar kind of pawn, title loans that do not 
entail handing over the collaterals to the lender. 

Absent any insights from the Court on whether traditional pawn 
transactions are ruled by Article 9, UCC, it is necessary to proceed with a 
systematic analysis of the pawnbroking activities, and understand where 
US States have placed this practice within their own legal frameworks. 

Most US States have enacted specific rules applicable to pawnbrokers 
by meanwhile excluding this practice from the scope of Article 9, UCC. 
Several reasons could have led State and local legislators to specifically 
regulate pawnbrokers – among others, preventing this type of lender 
from taking advantage of people in need; avoiding as much as possible 
any criminal influences on this business; and providing a more particu-
larized and precise legal framework for pawnbrokers, in order not to 
rely exclusively on Article 9 UCC provisions. 

Cutting down on the impact of criminal activities on pawnbrokers’ 
business has been one of the main goals of pawnbrokers’ statutes. Those 
pieces of legislation, far from regulating every single aspects of the rel-
evant business, have been mainly concerned with administrative and 
criminal issues. 

Figuring out whether Article 9, UCC, applies (or not) to pawn trans-
actions is a matter of sources of laws hierarchy, and policy decisions. 
By adopting pawnbrokers’ statutes, US States and municipalities did not 
want them uniquely to regulate the pawnbroking business. Rather, those 
statutes were aimed at supplementing and waiving some provisions set 
in broader pieces of legislation that would be applicable to pawnbro-
kers.

The statutes, whereby adopted, have provided a response from State 
and local governments to a business that has been growing in recent 
years. Taking a look at those statutes’ provisions enables detecting they 
set out criteria and requirements to be met by those willing to undertake 
pawnbroking. Without any intent of completeness and exclusivity, these 
rules do not seek to exclude the application of Article 9, UCC, from 
pawn transactions, rather to establish a relationship among different lay-
ers of law.
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Pawnbrokers statutes often override or amend, either explicitly or 
implicitly, Article 9 UCC provisions60. Conversely, some Article 9 UCC 
versions adopted by US States fail to apply to pawnbrokers. Those fields 
seem to be intertwined to such an extent that, apart from their legal 
effects, it is virtually impossible to figure out whether we are before a 
pledge or a pawn: both of them consist in a bailment of personal prop-
erty securing the payment of a debt, for which the holders of the prop-
erty have an implied power of sale on default61. 

With regard to current business transactions, it is worth noting that 
possessory security interests are rather rare, and most of them have 
arisen out of pawnbroking. The evolution of business transactions has 
led to updating and improving the system of securities assisting them. 
Non-possessory securities have been prevailing, by virtue of their unde-
niable benefits both for borrowers and lenders.

In particular, borrowers can keep holding the collaterals while the 
debt is pending62; and lenders have been opting for forms of security 
interests that do not provide for any bailment of the collateral, due to the 
cost associated with deposit and resale of the collateral itself in case of 
debtor’s default. In this regard, there is further evidence that those who 
rely on pawns are borrowers failing to hold any financial guarantees 
other than encumbering tangible assets.  

Notwithstanding harmonizing attempts from interstate conventions, 
with a view to aligning different legislations on specific legal matters, 
pawnbrokers have always got away with that, successfully maintaining 
their privileged status. The entire industry has benefitted from height-

60 nehf, Secured Consumer Credit and The Fringe Banking Industry, p. 7; Warren, 
LoPuCki, and LaWLeSS, Secured Transactions: A Systems Approach, 2015, p. 133.

61 oeLtjen, Florida Pawnbroking: An Industry in Transition, pp. 996-997, where the 
Author underscores that, in the business practice, the main differences among pawns 
and pledges are that pawns are limited to tangible personal property (i.e., goods), 
whereas pledges may be either tangible or intangible personal property, (e.g., goods or 
commercial paper and securities). Additionally, Article 9, UCC, provides that a pledge 
can be used also for securing an obligation different from a loan. 

62 CaSteLLano, Reforming Non-Possessory Secured Transactions Laws: A New 
Strategy?, 78 The Modern Law Review, 2015, p. 611, where the Author states that «small 
and medium-sized enterprises may gain access to credit by collateralizing tangible or 
intangible assets that are integral to the operation of their respective businesses through 
non-possessory security interests while retaining control and continuing to profit from 
those same assets.»
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ened lobbying, such that pawnbrokers were granted exemptions from 
the more invasive rules otherwise applicable63.

For those cases that are not regulated by pawnbrokers’ statutes, Arti-
cle 9 UCC provisions still apply to pawn transactions. Therefore, the re-
lationship between those laws boils down to a subsidiary and integrative 
relationship: Article 9, UCC, governs any matters that is not regulated by 
pawnbrokers’ statutes. Instead, the statutes have priority over Article 9 
UCC provisions for every aspect relating to the pawn transactions they 
already govern64. 

Hence, should all pawnbroking conditions be met by any parties 
to the transaction, the provisions of the pawnbrokers’ statute – if any 
– would have to apply to the transaction, as the latter falls within the 
scope of the statute. For all and any other issues not set forth by the 
statutes, Article 9 UCC would apply, acting as a fallback rule. This would 
also be indirectly confirmed by the holding of In re Schwalb, in which, 
absent both actual and constructive possession of the collaterals from 
the pawnbroker, the Nevada Court stated that Article 9 was to apply to 
the transactions at issue.

However, as previously noted, the concerned transactions were title 
loans, namely a subspecies of loans between pawns and loans65. In this 

63 nehf, Secured Consumer Credit and the Fringe Banking Industry, p. 15. In 
particular, pawnbrokers should not comply with usury ceilings set by US States. General 
pawn shop statutes usually permit higher interest rates, and could exempt pawn 
transactions from the redemption, resale, and surplus provisions under Article 9. See also 
Hooks v. Cobb Ctr. Pawn & Jewelry Brokers, Inc., 241 Ga.App. 305, 309(6), 527 S.E.2d 
566 (1999), where a pawn statute overrides usury limits.

64 oeLtjen, Florida Pawnbroking: An Industry in Transition, p. 1026, where the 
Author underscores that the Florida Uniform Commercial Code states that the pawnbroker 
laws of chapter 538 «are specifically not repealed and shall take precedence over any 
provisions of this code which may be inconsistent or in conflict therewith.» According to 
the Author, the pawnbroker rules apply and take precedence. Therefore, the pawnbroker 
is entitled, in case of pawner’s default and once the period of redemption has expired, to 
hold possession of the collateral as payment in full for the debt, despite UCC provisions 
regarding redemption, compulsory disposition of collateral, and sale of collateral by the 
secured party. Furthermore, neither notice of sale be required except that printed on the 
pawn ticket, nor surpluses be due to the debtor, and no deficiency is owing from the 
debtor.

65 haWkinS, Credit on Wheels: The Law and Business of Audio Title Lending, 69 
Wash. & Lee L. Rev., 2012, p. 538. The Author underscores that «[i]n an auto-title loan, a 
borrower typically takes out a onemonth loan at a high interest rate and gives a security 
interest to the lender in a vehicle that has no other liens on it. If the borrower defaults on 
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regard, should the pawn statutes be construed to require that the lenders 
take immediate possession of pledged goods, then a car title loan may 
not qualify as a pawn. Therefore, absent a specific statute regulating title 
loans, Article 9 UCC rules would apply by default66 – clearly determining 
that the title loans should then comply with Article 9 UCC requirements, 
for the lender to have effective and enforceable security interest against 
the borrower. 

Policy reasons as well have led to the adoption of specific statutes 
governing some aspects of pawnbroking. US States, ever more aware 
of the importance of pawnbrokers as an accessible and quick means of 
credit, and faced with weighing the actual role of pawnbrokers within 
society and setting some boundaries to the business, have come up with 
applicable statutes. 

Data reveal that notably across US southern States – primarily, low-in-
come people who have been struggling to find other ways to get credit 
– have long relied on pawnbrokers to cope with both ordinary and ex-
traordinary expenses67. Yet, the spectrum of customers has widened due 
to the financial crises that hit the country. 

As pawnbrokers’ business has been thriving, instead of receding, the 
US States resolved to adopt specific regulations, both to protect custom-
ers and make the business more customer-friendly and able to spread. 

5. Conclusions.

At the end of our journey through the pawnbrokers’ business, I can-
not help but acknowledge how powerful and customary pawnbroking 
still is in the US. Whether it is a matter of necessity for low-income bor-
rowers, or lack of more pervasive and stricter regulations, it is hard to 

the loan, the lender has the right to repossess and sell the collateral.» martin and adamS, 
Grand Theft Auto Loans: Repossession and Demographic Realities in Title Lending, 77 
Mo. L. Rev., 2012, pp. 47-48, «Securing a title loan is easy […] All one needs is a clear 
title to his or her car and an extra set of keys. Once the customer has filled out the basic 
paperwork, the borrower gives the actual title to the lender, who holds on to the title until 
the loan is paid. Some lenders do not perfect their lien in the vehicle by filing in the motor 
vehicle division of the state.»

66 nehf, Secured Consumer Credit and the Fringe Banking Industry, p. 16.
67 CaSkey, Pawnbroking in America: The Economics of a Forgotten Credit Market, p. 

86.
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say. Certainly, pawnbrokers trade associations have been doing a great 
job, lobbying for legislation favorable to market operators. 

Except for particular kinds of loans – referring to title loans is pain-
less – which are striving to find out a fitting position within the US legal 
framework, pawnbrokers may rely on both State and local statutes, and 
on Article 9 UCC as a fallback rule. 

Although jurisprudence has never specifically addressed the relation-
ships between pawnbrokers’ statutes and the main piece of legislation 
regulating secured transactions (Article 9, UCC), structuring those sourc-
es of law as complementary sources – with the statutes having priority 
– would work well. 

On the law-enforcement side, the government’s focus on challenging 
fencing has so far brought its outcomes. The number of crimes related 
to stolen goods has decreased, and, as witnessed by pawnbrokers them-
selves, people involved in the business have been trying to keep distant 
from any kinds of misconducts and scandals. This could have a terrible 
impact on the extent to which potential customers trust pawnbrokers. 
Nevertheless, further research is vital to better understand this industry, 
both from a legal and a social perspective. Hence, the biased approach 
toward pawnbrokers should be given up in favor of a constructive and 
inquiring attitude. 

euGenio ProSPeri

aBStraCt

US pawnbrokers have been gaining momentum, notably among low-income 
borrowers, who lack proper guarantees for accessing mainstream credit mar-
kets. Notwithstanding the social stigma haunting pawnbrokers since the Middle 
Ages, US States have been rehabilitating them by acknowledging their peculiar 
and useful role within the society. 

This paper offers a thorough and up-to-date overview of the pawnbroking ac-
tivity, spanning its features and regulations, and linking it to the secured trans-
actions’ structure. Drawing upon the reasons of the In re Schwalb judgment, 
this paper, inter alia, purports to probe and analyze in depth the rationale of the 
decision and unveil the reasons underlying the inclusion of pawn transactions 
among secured transactions.

***

I prestatori su pegno statunitensi hanno acquisito rilevanza, in particolar 
modo nei confronti dei mutuatari a basso reddito, che non sono in grado di 
fornire le garanzie necessarie per accedere ai mercati del credito tradizionale. 
Nonostante lo stigma sociale che ha connotato i prestatori su pegno sin dal Me-
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dioevo, gli Stati Uniti li stanno riabilitando, riconoscendone la funzione pecu-
liare e utile all’interno della società.

Il presente articolo offre una panoramica puntuale e aggiornata dell’attività 
di prestito su pegno, analizzandone le relative caratteristiche e la regolamenta-
zione, anche in relazione alla struttura tipica delle operazioni garantite. Attin-
gendo alle motivazioni della sentenza In re Schwalb, questo articolo, tra l’altro, 
analizza in profondità la logica della decisione, evidenziandone i motivi alla 
base dell’inclusione dei prestiti su pegno tra le operazioni garantite.




